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Foreword

Dear Readers,

We are happy to provide you with the 2019 RCC programme in this Newsletter. TheGMECD
Regional Centre for Competition in Budapest continues to aim to provide trainings targeted to your
needs. With this in imd, we will hold a discussion with the Heads of Agencies in February 2019 in
order to ensure that the RCC covers topics that are relevant to you. You will all receive invitations to
send participants to the regular seminars in due course.

The articles inthis Newsletter focus on competition and corruption, and you will see that the
problem has multiple dimensions, as outlined in the contributions from Albania, Brazil, Lithuania,
Russia, and Serbia. In addition, Kyrgyzstan has provided an article on litalapplaw on unfair
competition. This Newsletter will also mark the beginning of a small series of articles introducing the
work of the Eurasian Economic Commission.

For the next Newsletter, please send us articles on market definition and market power, the fole of
generics and IP rights, merger control and abuse casd#seipharmaceutical sectarln addition,

your experience with market studies, regulation and adwycin this industy would be highl
interesting.The deadline for handing in contributions will be 15 April 2019.

The “Literature Digest” at the end of this News|l
and the fining of cartels. It shall@ride you with some inspiration for your reading list.

As always, you will find summaries of the OECD Competition Committee meetings and the Global
Forum for Competition in November 2018, with links to all the documents you might find interesting.
Use themto benefit from the work and experiences of peer competition authorities and from the
work products of the OECD.

We are happy to receive your comments and contributions! If you wish to publish an article about
your agency’ s wor k,gelgkil(@ECE sabirne.aigefski@oécd.obgh dnd AnelreaZ i
Dal may (RCC - dal may.andrea@gvh. hu).

Subinng 7)&/[4 qm Jw

Sabine Zigelski Mi kl 6s Juhéasz
OECD President of the GVH
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RCCEvents October z December 2018

October 2-4 RCC - FAS Russia Seminar in Russia — Effective Cartel Enforcement
This seminar examined how cartels can be detected effectimaly what the
first steps are when a suspicion arises. We looked at leniency, but also-
active detection tools such as the analysis of pupfocurement data. Ne
steps involved covert market investigations, dawn raids and the ty
evidence that should be looked for, as well as how this evidence sho
organised in order to convince appeal courts. Lastly, we discussed
developments relating to digitalisation and algorithms and their impac
cartel enforcement. Experts from OECD countries, together with FAS e
presented their best practices and insights and addressed the problen
questions raised by the participants

November 16 -17 Seminar on European Competition Law for National Judges — Competition
Issues in the Digital Age
The seminar provided the participants with specific knowledge and pr:
related to issues arising from the impact of new technologies in the fie
competition law. We discussed the difficulties faced when applyin¢
traditional criteria of market dfinition and market power to dynan
markets, merger issues such as innovation and the formulatio
commitments in digital sectors, platforms anecemmerce, including vertic
restraints in online distribution; and finally issues related to Article TBE!
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including abusive practices and discriminatory behaviours, Standard Es
Patent (“SEP") and FRAND disput
hypothetical case exercises that gave national judges an opportun
analyse major aspects that coulge raised in antitrust litigation in tt
context of a real situation.
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Programme 201 9

13 February Meeting of Heads of Agencies
Heads of the beneficiary authorities will discuss their enforcement and
training priorities and needs with the GMBECIRCC staff. New features o
RCC work will be presented and discussed.

11-13 March Seminar on Vertical Sales Restrictions and E-Commerce

Selective and exclusive distribution systems, resale price maintenance,
platform parity agreementsand various limitations on online sales car
ambiguous with regard to their competitive effects. This seminar will ¢
better understanding of the analysis of prand anticompetitive effects, an
will look at the relevant case law with an emphamisthe EU experience a
on ecommerce related questions. Experts from competition authorities
introduce their case experience and will practice the analysis of vertica
restrictions with the participants in hypothetical case exercises.

16-17 April GVH Staff Training
Day 1 - Review of 2018 and Selected Competition Problems
After a review of the developments in EU competition law in 2018, w
have a closer look at selected competition law topics. This will cov
example judicial reviewrecent merger developments,-emmerce, th
ECN+ Directive, and consumer and competition issues in the digite
Experienced practitioners from competition authorities and from pri
practice will discuss the topics with the GVH staff.
Day 2 - Trainings for Special Groups of Staff
In separate sessions, we will provide dedicated trainings and lectures 1
merger section, the antitrust section, the economics section, the cons
protection section and the Competition Council of the GVH.

10-11 May Seminar on European Competition Law for National Judges:
Competition Economics

28 -30 May RCC - FAS Seminar in Russia — Merger Control Investigations and

Innovation, Kazan

Merger investigations require a complex skill set. In this seminar, we wi
at theories of harm for merger cases, basic economic methods, investi
steps and measures, and at effective merger remedieswillgout a speci:
emphasis on the adequate treatment of innovation in all steps of the m
review process. Merger control experts from OECD countries will pi
case studies, and the participants will practise their merger skil
hypothetical execises.
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10-12 September Outside Seminar in Ukraine — Competition Enforcement and Advocacy in
the Pharmaceutical Sector
This seminawill cover a variety of topics in the pharmaceutical sector.
will look at market definition and market power, the role of generics at
rights, merger control and abuse cases. In addition, the seminar will pi
an overview of regulatory frameworksnd an introduction to competitic
assessment in the pharmaceutical sector. What kind of advocacy
promises to be successful and how can competition authoritiesparate
effectively with regulators? Experts from OECD member countrie:
presentand discuss their experiences with the participants.

15-17 October Remedies and Commitments in Competition Cases
Remedies and commitments will often be the proportionate solutiol
competition problems in merger as well as abuse of dominance case
will explore the use of structural and behavioural remedies
commitments. What are adequate solutions if a structural remedy i
possible, and how can we avoid price caps or behavioural measures tl
hard to monitor and enforce? The seminar vélicourage an exchange
experiences bet ween the partici
remedy toolboxes with the help of expert practitioners and in prac
exercises.

16 — 17 November Seminar on European Competition Law for National Judges: New challenges
in the application of Art. 101 and 102 TFEU

10-12 December Competition Rules and the Energy Sector
In this seminar, we will look at the energy sector and will investigate it
different angles. This will cover the interaction betweeggulation an
competition law in energy markets; the role of innovation in energy mi
competition; issues of market definition; and merger control and abu:
dominance cases. Experienced practitioners will present case studies &
explain the ma competition problems and recent developments.
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OECD ©mpetition Committee Meetings, 26 z 28 November
2018

Roundtable on Designing Publicly
Funded Healthcare Markets 1

For many individuals, the provision of
governmentfunded healthcare is the only
realistic form of healthcare cover, which is
essential for leading a productive, fulfilling,
and satisfying life. While there is little
guidance on where, or how, to introduce
choice and competition in the provision of
healthcare services, there has nevertheless
been a steady movement towards the greater
use of market mechanisms to improve the
quality and efficiency of these services. This is
important because the quality and fedfiency
of these services contribute to both
productivity and inclusivity. However, it seems
that the progress has recently slowed, and in
some cases this progress on the fro
competitive reform of these services has even
reversed. The roundtable discussibelped to
share what has been learnt from the
experiences in this area, highlighting both
what has worked well and what has worked
badly.

Roundtable on the Treatment of
Privileged Information in
Competition Cases 2

Most OECD jurisdictions have specific rules on
legal professional privilege, i.e. the protection
of attorney-client communications and
documents from forced disclosure to public
bodies and third parties. However, the scope

! http://www.oecd.org/daf/competition/designing
publiclyfunded-healthcaremarkets.htm

2 http://www.oecd.org/daf/competition/treatment
-of-legallyprivilegedinformation-in-competition-
proceedings.htm

of legal professional privilegend level of

protection vary among jurisdictions. The
conditions for asserting, and waiving legal
professional privilege, and their implications
for competition cases are assessed by

competition authorities and, ultimately,
courts. In jurisdictions recoghigy legal
professional privilege, there must be

procedures in place that allow parties to
competition proceedings to claim privilege
and resist the disclosure of potentially
privileged information, as well as ways in
which to review these requests. The
roundtable examined the implications of the
protection of documents produced in the
context of the attorneyclient relationship for

companies and competition authorities, and
obstacles to the exchange of information
between jurisdictions with unequal leveld o
protection.

Roundtable on the Suspensory
Effects of Merger Notifications and
Gun Jumping 3

Gun jumping is an important area of
enforcement for many  competition
authorities, and has recently led to a number
of decisions with high monetary fines. Gun
jumping can be defined as the failure to notify
a transaction under the merger control rules,
or a late notification or breaches of the
standstill  obligations. The Roundtable
discussed the practical and legal challenges of
avoiding, detecting and punishing gjumping
and its treatment in different jurisdictions, as

3 http://www.oecd.org/daf/competition/gun
jumpingandsuspensoneffectsof-merger
notifications.htm
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well as authority priority setting in the
prosecution of cases of gun jumping. It was
also discussed how to reconcile the justified
interests of premerger control regimes with
the need of businesseso realise merger
efficiencies in a timely manner. Particular
attention was given to international mergers
that require parallel notifications in different
jurisdictions

Peer Review of Brazil 4

Following a request from Brazil to become an
Associate of the Competition Committee,
delegates undertook an 4idepth review of
Brazil's Competition Law and Policy. The
review was performed based on a Secretariat
report.

Discussion on Personalised Pricing
in the Digital Era >

Digitalisation and the uprising of new data
driven business models have generated a
lively debate between policy makers and
scholars on the benefits and possible costs of
personalised pricing practices. Personalised
pricing can be seemas a form of price

discrimination where customers are charged
prices for the same product or services as a
function of their willingness to pay, which can
be estimated using personal data collected in
digital environments. Consequently,

personalised pricig results in each consumer

paying a different price, and, in a digital era
where data analytics and pricing algorithms
are becoming common business practice, this
coul d potentially

di scrimination”, Wit

4http://www.oecd.orq/fr/daf/concurrence/abts/c
ountryreviewsofcompetitionpolicyframeworks.htm
*http://www.oecd.org/daf/competition/personalis
ed-pricingin-the-digitatera.htm

consumer wéhre. In light of the ambiguous
and multidimensional effects of personalised
pricing, delegates from the Competition
Committee and the Committee on Consumer
Protection examined if and how competition
and consumer policy can help to address some
of the riks of personalised pricing, while
preserving its economic benefits.

Discussion on Quality
Considerations in the Zero -price
Economy®

The question of zero price products is not
entirely new to competition and consumer
protection enforcers. However, digital
platforms have introduced a range of new
business models that require competition
authorities to examine zero price markets
more often, and address novel questions,
sometimes not squarely falling within their
traditional domain, such as privacy protection.
Building on previous OECD discussions on big
data, multisided markets and the neprice
effects of mergers, the roundtable covered
three primary questions associated with
quality in zero price markets: what constitutes
a dimension of quality competitiom a zero
price market? If these dimensions of quality
are to be considered by competition
authorities, how can competition authorities
overcome the challenges associated with
competition analysis in the zero price
economy and adapt their analytical tools?
How should demandide concerns in the zero
price economy be addressed? Delegates from
the OECD Consumer Protection and
Competition Committees explored the varlous

€a rgnarke s th whlchpflﬁns Ijeg &e to setppFlces tS

zero |h gﬂ(ﬁ)ell t(5 ocotglﬁ éor?sﬁ"n?er data alofa

consumer s’ attention t o
establish a relationship with consumers, which

6 http://www.oecd.org/daf/competition/quality-
considerationgn-the-zero-price-economy.htm
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can then be used to sell complements or
premium services. They also examined the
data protection and consumer protection
issues associated with quality in the zgmice
economy, with the purpose of identifying
suitable policy solutions to address the
identified demandside problems and develop
pro-competitive, consumer welfarenhancing
solutions.

Roundtable on Excessive Pricing in
Pharmaceutical Markets 7

Competition enforcement against excessive
pricing in pharmaceutical markets takes place
at the intersection of two challenging topics
for competition law. In the absence of
exclusionary conduct or cartelisation,
excessive pricing is often viewed as a
temporary and selfcorrecting market failure,
or, conversely, as a problem to be addressed
through sectorspecific regulation. As a result,
competition authorities only exceptionally
bring excessive pricing cases. On the other
hand, markets for pharmaceutical prochs
have important features that led them to be
highly regulated. This regulatory thicket
significantly affects how competition takes
place and when competition enforcement is
appropriate in the pharmaceutical sector. This
Roundtable discussed various issithat arise
as regards to the excessive pricing of
pharmaceutical products. These included the
appropriateness of antitrust enforcement
against purely exploitative practices in a
researchintensive sector; suitable
methodologies to identify excessive grig in
this sector; the interaction between
competition law and sectoral regulation; the
various tools available to competition
authorities to promote competition and lower

7http://www.oecd.orq/daf/competition/excessive
pricingin-pharmaceuticals.htm

prices in pharmaceutical markets; and market
developments more generally.
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OEM Global Forum on Competition, 29 z 30 November 2018

Discussion on Competition and
Fair Societiess

The Global Forum on Competition explored
the concept of fairness; itliscussed whether
and how it can relate to competition, and
what fairness can mean in practical terms to
competition
referenced by many antitrust enforcers but
does not have a universal definition,
particularly in the cometition context.
Fairness, while innate to most individuals, is
fluid, subject to the influence of many factors:
culture, education, experience, society.
Behavioural scientists and psychologists have
attempted to examine how fairness works,
and how it is dfined in markets. Concerns
with fairness in societies may reflect a
growing, and positive desire to reduce societal
inequalities and to ensure that opportunities
are shared more broadly across society,
whether amongst individuals or firms. It was
discussd how fairness can be interpreted by
competition authorities and judges, without
becoming moralistic or undermining the
proven criteria that underpin competition
enforcement.

Session on the Relation between
Gender and Competition ©

Competition policy is wslly thought of in

terms of consumers and firms, governments
and regulators. Traditionally, consumers have
been considered only with regard to their

8http://www.oecd.orq/competition/qIobalforum/h
ow-cancompetition-contribute-to-fairer-
societies.htm

® http://www.oecd.org/daf/competition/gender
and-competition.htm

enforcers.

willingness to pay, their (rational) preferences,
and their ability to substitute between the
products ofered by firms. Meanwhile, firms
are treated as entities that are defined by the
profit-maximising objectives of their owners,
and only rarely seen as groups of people.
Competition policy is therefore largely gender
blindhaed ptides itself Orf ita ohjeatigitsTke” i s
Global Forum held a discussion on the topic to
explore whether a gender lens might in fact
help deliver a more objective competition
policy by identifying additional relevant
features of the market, and of the behaviour
of consumers and firms. It waalso discussed
whether a competition perspective can help
inform policymaking on gender equality.

Benefits and
Regional

Session on the
Challenges of
Agreements 10

Regional Competition Agreements (RCAs) hold
great potential for both developed and
developirg  jurisdictions by  promoting
convergence in competition laws and
instruments, ensuring effective and efficient
crossborder enforcement, and by supporting
young authorities in their efforts to create a
competition  framework coherent with
international stawmlards. However, serious
obstacles to the success of RCAs can
undermine the harvesting of these benefits.
The discussion explored the potential benefits,
obstacles and challenges of RCAs, and
examined the different types of existing RCAs.
The session focude specifically on RCAs

10 hitp://ww.oecd.org/daf/competition/benefits
and-challengesof-regioml-competition

agreements.htm
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amongst jurisdictions that are located in the
same geographical region. Such agreements
are particularly relevant as economies are
usually more integrated with other countries
within the same region and may have similar
levels of deelopment, and even similar legal
cultures, creating conditions conducive to-co
operation.

3AO00EI 1 i1
Investigative Powers in Practice 11
When carrying out investigations competition
authorities must engage in intensive evidence
and data gathering. Consequently,
competition authorities are armed with
various investigative powers ranging from
voluntary interviews to searches on non
business Emises. Participants discussed
practical issues and shared best practices
regarding the use of investigative powers
through three breakout sessions. Breakout
session 1 discussed challenges and best
practices regarding unannounced inspections
in a world wtere information is mostly
produced and stored digitally. Breakout
session 2 explored requests for information,
one of the most often used investigative
powers, while breakout session 3 was devoted
to due process and the protection of the rights
of subjectsand third parties without hindering
effective investigations.

Session on Competition Law and
State-Owned Enterprises 12

Like private firms, statewned enterprises
(SOEs) might seek to maximise profit, even if
they ultimately reinvest the surplus that the
earn. Alternatively, their objective might be to
expand their output, or they may have

llhttp://www.oecd.orq/daf/com;:)etition/investiqat
ive-powersin-practice.htm
Yhttp://www.oecd.org/daf/competition/competiti
on-law-and-state-owned-enterprises.htm

another goal. Regardless of their objectives,
there remains a risk that their actions,
agreements and mergers may sometimes
harm consumers, causing competition
agencis to sometimes investigate their
behaviour. However, in undertaking such
investigations there will be particular
challenges, some relating to the status of

e (g]gs?_%ggniqai%agsésgme to their different

objectives, w may affect the analytical
tools that an authority uses. This session
looked at investigations into anticompetitive
conduct, mergers, and agreements by SOEs,
both those owned or controlled by a
competition
those owned or controlled by other
governments. In partular, it examined the
type of conduct they engaged in, the rationale
for doing so, the key analytical questions that
arose in these cases, and the way in which
their status and objectives affected those
investigations. The main challenges when
enforcing ompetition law against SOEs and
ways to address them were identified.

High Level Meeting of RCC
Beneficiary Agency Heads
The day before the Global Forum on

Competition, on 28th November, the OECD
held a High Level Meeting of RB€Eneficiary
Agency Heads that brought together high
level representatives from the authorities of
the Region as a forum to share experiences
and discuss a topic of common interest: how

corruption can affect a competition
authority’s wordptiomcan many
facilitate  cartel schemes in  public
procurement processes and enforcement

needs to be aware of the additional challenges
this creates. Corruption can also affect the
work of an authority directly and all

competition authorities need safeguards
against corruption. This meeting provided an
opportunity to exchange experiences and to
discuss approaches.

authority’s
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Fight Against Corruption and Competition Law z The Serbian
Experience

unique and uniform wayA definition that ha

o . been used in the Republof Serbia so fazan

lvana2 AEEch OES be found inthe Law on the AntCorruption
Commission for Protection of

Competition of the Republic of Agency(* Of f i ci al Gazette of
Serbia 53/10, 66/11, 67/13, 112/13,8/15), and
External Associate, Institute of defines corruption as a relation based te

Comparative Law, Belgrade
ivana.rakic@kzk.aov.rs

abuse of an official or social position or
influence, n the public or private sectowyith

Introduction an aim togain personal benefit obenefit for
In the Republic of Serbieorruption is one of others

the major challengesfaced by society and The National AntiCorruption  Strategy
fighting corruption is one of the strategic recognses the following areas as the most
governmertal goals, asorruptionis observed important for reform: political activities
as an obstacle to the economic, social and  public finance; gvatisation and publieprivate
democratic development of the Republi€he partnerships judiciary, police; gatial planning
general objective of the National Anti and urban development; galth care system
Corruption Strategyor the period 20122018 education and sport, and media.

was to eliminate corruption as much as
possible,and there is a strong awareness and
political will to make substantial progress in
the fight against corruption

Severd authorities specifically work on
fighting and preventingcorruption but the
Anti-Corruption Agency has the main
responsibilities in this areadealing with

According to Tr ansparency | n eogsuptioraissues in & gompgehensive manner.
2017 Corruption Perception IndexSerbia The Anti-Corruption Agencyis a dedicated
ranked 77th of 180 countries,with a score of corruption prevention state body established
41 out of a possible 100 pointsHence, the in 2009; it isan autonomous and independent
Government must keepthe fight against authority that co-ordinatesthe national ant
corruption amongts priorities. Corruption not corruption strategy and has a ramgf other

only leads to an impoverished society and  preventive functionslit is accountable to the
state, but also to a drastic drop in public National Assembly, to which it reports
confidence in democratic institutiongis well annuallyon its operations

asto adecrease in thesecurity and stability of

. In November 2016the National Assembly
the economic system.

adopted the newLaw on Organisation and
Legal framework for fighting corruption Competence of State Authities in
Suppression of Organised Crime, Terrorism
and Corruption(* Of f i ci al Gazette
No. 9¥/16) in order toestablish speciaed
anti-corruption prosecution units and judicial

The Serbian legaframework for fighting
corruption consists ohumerous lawsbut the
concept and the constituent elements of
corruption still have not been defineth a
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courts, mandate the use of task forces, and
introduce liaisorofficers and financial forensic
experts.The Law came into effect on 1 March
2018 and introduced several important
changes, such as the establishment of special
departments for supressing corruption (the
Anti-Corruption Departments) at the Ministry
ofInter i or, the public
courts that will focus on all criminal offences
related to mid and lowlevel corruption cases.
The investigative and prosecutoriabodies
dealing withhightlevel corruption caseshall
remain the existing specialepartments for
combating organised crime. In addition,
special auxiliary units shall be established
within the AntiCorruption Departments, such

as Task Forces, Financial Forensic Divisions
andLiaison Officers

TheCriminal Codespecifies a large number of
potential offerces that can be used to
prosecute corruption, such as giving or
accepting a bribe, abusef office, conclusion
of restrictive agreemers abuse in public
procurement pocesses trade in influence,
abuse of economic authority, fraud in service,
and embezzlementFinally, theLaw on the
Anti-Corruption Agencycontains provisions
regarding conflict of interest.

In terms ofinternational anticorruption ce
operation, Serbiaparticipates in a number of
international programmesand is a signatory
to the international conventions against
corruption™ Serbia is also aactive member
of the Group of States against Corruption
(GRECOQ) and implements its

13 The United Nations Convention against
Corruption The United Nations Convention against
Transnational Organized Crime and the Protocols
Theretg The Council of Europe Criminal Law
Convention on CorruptiarThe Council of Europe
Civil Law Convention on Corruptiorhe Council of
Europe Convention on Laundering, Search, Seizure
and Confiscation of the Proceeftem Crime The
European Convention on Mutual Assistance in
Criminal Matters with additional protocol

recommendations on the fight against
corruption. In May 2018 the Government set
up aspecialco-ordination body to deal with
GRECO recommendations.

Interface between and

competition law

corruption

p r &4blicc pracygmery agds bid ¢i99igg egrn ¢

considered to be a typical domain in which the
issues of fighting corruption and competition
law cross paths. The Commission for
Protection of Competition of the Republic of
Serbia (hereafter, Commission) has constantly
been taking various actions to ame
competition in public procurement although
bid-rigging cases do occur. Most recently, the
Commission established that four companies
have infringed competition by rigging the bid
in the process of public procurement of
services for regular maintenancef railway
wagons for coal. The Commission established
that these companies have agreed on price
fixing in a bid rigging schenté.

Bid rigging is one of the mossevere
competition infringemeng in Serbia and is a
prohibited restrictive agreemenpursuantto

Article 10 of the Law on Protection of
Competition( “ Of f i ci al R&az entot. e
51/09, 95/13), for whicha fine ofup to 10% of

the total turnover of an undertakingmay be
imposed In addition, the Commission is
empowered pursuant to Article 167 of the

Public Procurement Law
t he R S124/12, W4d5, 68/15) to ban a
bidder or an interested party from

participating in future public procurement
procedures for up to two years, where it
determines that the bidder or the interested
party has violated competition rules in a
public procurement procedure.

14 See Decision no. 4/02-76/2017-21 of
December 8, 201 http://www.kzk.gov.rs/kzk/wp
content/uploads/2018/01/Re%C5%Alenje

TENT.pdf

(0]


https://www.paragraf.rs/propisi/krivicni_zakonik.html
https://www.coe.int/en/web/greco
https://www.coe.int/en/web/greco
https://www.unodc.org/unodc/en/treaties/CAC/
https://www.unodc.org/unodc/en/treaties/CAC/
https://www.unodc.org/unodc/en/organized-crime/intro/UNTOC.html
https://www.unodc.org/unodc/en/organized-crime/intro/UNTOC.html
https://www.unodc.org/unodc/en/organized-crime/intro/UNTOC.html
https://www.coe.int/en/web/impact-convention-human-rights/criminal-law-convention-on-corruption#/
https://www.coe.int/en/web/impact-convention-human-rights/criminal-law-convention-on-corruption#/
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/174
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/174
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/141
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/141
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/141
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/030
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/030
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/030
http://www.kzk.org.rs/kzk/wp-content/uploads/2011/07/Zakon-o-za%C5%A1titi-konkurencije-pre%C4%8Di%C5%A1%C4%87eni-tekst.pdf
http://www.kzk.org.rs/kzk/wp-content/uploads/2011/07/Zakon-o-za%C5%A1titi-konkurencije-pre%C4%8Di%C5%A1%C4%87eni-tekst.pdf
http://www.kzk.gov.rs/kzk/wp-content/uploads/2018/01/Re%C5%A1enje-TENT.pdf
http://www.kzk.gov.rs/kzk/wp-content/uploads/2018/01/Re%C5%A1enje-TENT.pdf
http://www.kzk.gov.rs/kzk/wp-content/uploads/2018/01/Re%C5%A1enje-TENT.pdf
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In detectng bid rigging, the Commission uses
the most modern methods, owing to the co
operation  established with the UK
Competition and Markets Authority. The
Commission has begun to use a digital
programme that assists in detecting possible
collusion of biddersin public procurements,
by entering various parameters, such as
prices.

In order to detect this kind of competition
infringement, the Commission adopted the
Instructions for Detecting Bid Rigging in Public
Procurement Proceduregin line with the
OECD Guidelines for fighting bid rigging in
public prouremenf), whch enables the
Commission to requir¢he assistance of the
Public Procurement Office. The drafting of the
specifications and the terms of reference
should be designed in manner that avoids
bias, as this is a stage of the public
procurement gcle which is vulnerableo
fraud and corruption. In addition, when
designing the tender process, procurement
officials should be aware of the various factors
that can facilitate collusion. Transparency
requirements are indispensable for a sound
procuremer procedurethat aids in the fight
against corruption

Given this relationship between collusive
conduct and corruption, the Commission
constantly undertakes activities to maintain
and improve its relationships  with
procurement and antcorruption authoriies

to ensure a continuous dialogue and to
provide an information exchange. This-co
operation is covered by Agreement on-co
operation, signed by the Commission with the

®See CMA's ‘“Screeni ng f
(https://www.gov.uk/government/publications/scr
eeningfor-cartelstool-for-procurers/aboutthe-
cartelscreeningtool). See also CMA's contribution
to the OECD's January 2018 Workshop on cartel

screening in the digital era

or

Anti-Corruption Agency and the Republic
Commission for Protection of Rights in Public
Procurement Procedures, which provides for
continual ceordination of anticorruption

activities in the public procurement system
through exchange of information, experiences
and professional knowledge, and for the
creation of a joint database on charges
indicating corruption in public procurements.

In order to create public awareness about bid
rigging and to explain the benefits of
competitive markets to the public, the
Commission also conducts advocacy activities
through seminars or working groups, through
the media, or on its websit¥. In addition,
some videos (short films) about competition
law awareness are uploaded to the
YouTube.com website, one of which is
dedicated to bid rigging’

The Commission’s internal rules regarding
corruption, fraud and related practices

The Commission is among the public
authorities which are in the corruption risk

16 Seehttp:/ /www.kzK.gov.rs/seminao-
francuskimiskustvimau-zas
http://www.kzk.gov.rs/japanskaskustvau-zastitk
konkuren; http// www.kzk.gov.rs/trening
programborbaprotiv-kartelai-namestanjajavnih-
nabavkiu-japanutrenutni-i-buductizazovj
http://www.kzk.gov.rs/komisijakoristi-
najsavremenijanet; http://www.kzk.govrs/nova
promotivhakampanjakomisije
http://www.kzk.gov.rs/saradnjekomisijesa
upravomzajavnen;
http://www.kzk.gov.rs/zastitakonkurencijei-
borbaprotiv-korupcijeu-postupcimajavnih
nabavkj http://www.kzk.gov.rs/predsednik
komisijeucestvavao-na-st;
http://www.kzk.gov.rs/stavkomisijeo-primenk
clanal0-zakonao-zastitrkonkurencijekod-
povezaith-lica-u-postupcimajavnin-nabavkij
htte/Avwwi. kakl.ggvrs/predavatjepredstavnika
komisijena-seminarukako-primeniti-izmenei-
dopunezakonao-javnimnabavkamai-zakono-
zastitrkonkurencijeu-postupcimajavniirnabavki
7 Seehttps://www.youtube.com/watch?v=RZmC
C6JPs0
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https://www.gov.uk/government/publications/screening-for-cartels-tool-for-procurers/about-the-cartel-screening-tool
https://www.gov.uk/government/publications/screening-for-cartels-tool-for-procurers/about-the-cartel-screening-tool
http://www.oecd.org/competition/workshop-on-cartel-screening-in-the-digital-era.htm
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area as it adopts decisions with far reaching
economic consequences, including heavy fines
on undertakings. Therefore, the Commission
not only looks outward int$ fight against
corruption, but it also applies safeguards
against the risks of corruption within its own
organisation.

Firstly, the Law on Protection of Competition
itself contains general rules about the
incompatibility of functions and operations
(Article 27) and conflicts of interest (Article
28). During their mandate, the President of
the Commission and the members e
Council cannot perform other public functions
or professional activities, except scientific
activity, teaching activity in institutions of
higher education and activities related to
professional development. They cannot be
members of bodies of polititaparties, nor
may they publicly advocate the programmes
or positions of political parties. The President
of the Commission and any member of the
Council, whose membership has terminated,
cannot represent parties in a procedure
before the Commission, fort deast two years
after the termination of membership. In
addition, the provisions of the law governing
conflicts of interest shall also apply to
Technical Service employees.

Secondly, the Statute of the Commission
imposes a general obligation on the Hoest,
Council members and Technical Service
employees to protect business secrets and
imposes transparency obligations.

Thirdly, the Commission enacted Rules of
Procedure regulating its work and a Code of
Ethics, the latter of which sets out the

expectedstandards of behaviour and conduct

of members of the bodies and employees of
the Commission, in order to preserve the
dignity of the organisation, independence and
i mpartiality,
responsibilities when performing their tasks,
as well as their professional integrity.

empl oyees

Finally, the Commission adopted the Integrity
Plan—a document which was elaborated as a
result of the Commi
its exposure to the risks of the emergence and
development of corruption, and @osure to
unacceptable ethical and professional
practices.

’ awareness of t hei
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4 EA O# A Onvestiy&diéné in Brazil: Inception, Scope, and
Implications for Competition E nforcement

Commissioner . by this office in Brasilia.
Brazilian Competition Authority 7

u g&?ﬁer@unb N In March 2014, through lawful telephone and
O ' e-mail interceptions, the first indation of
‘ corruption was identified when it was
“ uncovered that one of the main persons under
Introduction investigation for money laundering had
apr\ﬁgnst‘.lyh given gn gxpensive, imported
automobile to a senior director of Petrobras,
the Brazilian statmwned company. This
development, later confirmed through
criminal plea bargain agreements in 2014,
marked the first shift from a small financial
investigation to a wider money laundering and
possible corruption scheme investigation. The
possible  corruption scheme included
politicians appointing key persons to senior
positions at Petrobras, and those persons, in
turn, supposedly serving as intermediaries in
bribe negotiations. The bribes consisted of a
certain “commission” in
that would later serve to finace certain
political parties, including for campaigning
purposes. In addition, the investigation
Inception uncovered signs that certain construction
companies were colluding during public
The *Car Wakat"o”( oirn “Ra@arydagd Yo8dRifle) the market and raise both

operation relates to a series of 0ngoiNg  yheir profits and the correspondg bribes that
investigations in Brazil, covering a wide range |\ qre given to politicians.

of topics that include corruption, money
laundering and competition issues. It started
in 2013 with a preliminary invegfation into a groups that could have been involved in these
minor money laundering suspicion. The name schemes: financial operators, managers at
“Car Was h” was gi ve r?etmbéaé’c Qq.ljiti,aci%ns, l’;mﬁ e businessmen
investigation began by focusing on a small mainly from the construction industry.

office providing foreign currency exchange

and money transfer services located at a gas

station in Brasilia, which also proled car

wash services for its customers. The initial

phase of the investigation aimed to uncover
ﬁ Paulo Burnier da Silveira illicit payments and foreign transfers operated
» &

This paper addresses the-scal | ed “ Car
investigations in Brazil: the largest corruption
scheme uncovered in Latin Americaskgithe
paper describes the inception of the
investigations which began with preliminary
investigations into a minor money laundering
suspicion in 2013. Then, the paper analyses
the competition scope of these investigations,
considering that they cover seral areas
including corruption, money laundering, and
competition issues. Finally, the paper sets out
the likely future implications of these
investigations, in particular in relation to
public government procurement in Brazil and
certain positive exteralities for other Latin
American economies.

In total, the investigations targeted four


mailto:pburnier@unb.br

Competition scope

As mentioned above, al
operation was not originally related to
competition  issues, the investigations

suggested that construction companies were
colluding to divide markets and fix prices in

several government procumeents. This

explains the involvement of the Brazilian
Competition  Authority (CADE) in the
investigations carried out by different
government bodies including the Public
Prosecutor’s Office,

Office and CADE itself.

In 2016, CADE aounced that it was

investigating more than 30 alleged cartels
arising from the
During the first stage of investigations,
construction companies were accused of-bid

rigging in oil and gas related markets, such as

the constructionof power plants. Petrobras

argued that it was a victim of cartels amongst
construction companies as they had divided
markets and fixed prices. At the second stage,

the investigations expanded to other
construction projects. Notable examples
related to the construction of football

stadiums and railroads all of which involved

significant public investments and were
subject to widespread public interest; specific
examples concerned the planning of both the

2014 FIFA World Cup in Brazil and the 2016

OlympicGames in Rio de Janeiro.

The “Car Was h”
the significant increase in the number of
leniency applications received by CADE in
recent years in Brazil. Over 42 Ileniency
agreements were signed between 202617,
which correspondsa around half of the total
number of the leniency agreements ever
signed by BDE since the first one in 2083.

18 See the chart at the end of this article.

“Car

operat.

CADE has signed a total of 85 leniency
BYESTICGHR In (heylg veargoL gperaian of the
leniency programme for cartel enforcement.
The numbers abge only include the firsin
applicants, as subsequent applicants may
apply for settlement, but not for leniency in
Brazil. The leniency programme may grant full
immunity in both administrative and criminal
matters, whereas the settlement programme
only alows for a fine reduction.

Future implications

Bfie CORRL OWd S CPRGLEEL i §at
significant impact on cartel enforcement in

Brazil. The investigations have highlighted the
importance of leniency programmes for the
deWetisnhot cartelsy Vheys havesalaapturedn s .

the attention of a greater audience, including

the business community, political
stakeholders, and consumers, as hglofile

cases were reported by both the specialised

and gener al press. I n addi
operation has had a regiohaimpact on
neighbouring countries. Some of these

countries have already initiated related
investigations based on the facts and

all egations t hat surfacec
Was h” i nvest i gatriggngs , i n
and corruption allegations.

Another effe¢ of the *“Car Wash?”

been increased investment in compliance
programmes. Companies are now more aware
that prevention is better than cure, as cartel
sanctions sfternr irclsde defty finds! le Brdzih r
CADE has attempted to encourage and
support the canpliance efforts of the private
sector. CADE is of the opinion that a neutral
and comprehensive competitive environment
is the utmost goal of competition authorities.
One concrete example of this effort can be
seen in the Guidelines on Compliance
Programs which were published by CADE in
2016 in both Portuguese and English.



http://www.cade.gov.br/acesso-a-informacao/publicacoes-institucionais/guias_do_Cade/compliance-guidelines-final-version.pdf
http://www.cade.gov.br/acesso-a-informacao/publicacoes-institucionais/guias_do_Cade/compliance-guidelines-final-version.pdf

RC(C 0Ecp-GvH

Ergeac] Crmive fa {ompration a bedopan! {Hungary)

The success of leniency programmes powered multiple leniency applications with different

byt he “ Car Wash” cases investgative baslies, whiehdightigbts the eeed
challenges. The main point of concern is the for cooperation between CADE and these

need for internal ceoperation with other institutions.

investigative bodies, including the Public | concl usi on, vedtgations* Car V

Prosecutor’s Office, 't Ha?/e 12 BHhdd thoe'w!ay ®d whigibhigde? |~ S

Office, and the Court of Accounts. ‘Beeare agreements are perceived in Brazil. The

the ir.lstitutions with jurisdi(.:tion to invegtigate. investigations have also fostered significant
certal.n aspects of the_ illegal practlces_ in support for the fight against cartels, in
question, SlfCh as frau.d in tender procee.dlngs particular bidrigging. The full impact of these
and corruption allegations. Recently, leniency investigations is yeto be determined but

!nstruments have been |_n_troduced in these certain benefits have already been widely
institutions to sere as additional enforcement observed

tools. This creates the possibility of placing

Leniency Agreements in Brazil
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Experience of Op Tt hmmm

of them wire-tapped) as well as a number of

Daumantas Grikinis meetings bet ween the LCC’
Senior Adviser SIS in order to agree upon their actions. Three
Anti-competitive Agreements .

Investigation Division months later, after the necessary evidence
Competition Council of the had been gathered, the CEO was detained. In
Republic of Lithuania December 2016 the SIS completed the -pre

Daumantas.Grikinis@kt.gov.It
www.kt.gov.It

trial investigation and in April 2018 the Court
of Appeal of Lithuania issued a final decision
sentencing the CEO to a suspended 4year

) ) custodial entence and a fine of EUR 3,780
April 2015 marks an unprecedented event in

the history of the LithuanianCompetition In addition, the liability of the companies
Council (LCQ) an attempt to bribe an LCC participating in the tendewas established. In
2FTFAOALE ® ¢KS [/ / Qa OPe@nbex2016 the IGOQimpeeet ipasOPREUR) 2
accept a bribe of EUR 14,000 from the CEO of 33,400 and EUR 70,400 on two-biggers=’

a company that was offered in exchange fora  gyutcome

favourable decision in a suspected bid rigging _

case. The attempt2z o6 NARO6S (GKS | Pgs@t%the@eﬁ@%aég\nﬁ_eyents, = CUERCTE
resulted in a suspended twaar custodial was more positive than one ceSlUEEE

sentence and a fine of EUR 3,700 for the CEO. expected. First and most mportgntly, a very
clear messagavas sent— companies cannot

What happened? simply escape the LCC’s
In March 2015 the LCC launched an liability for competition law infringements this
investigation into a suspected biiyging way. As it was pointed out many times by the

agreement between companies selling LCC, leniency is a much safer and more
agricultural machinery. A few days after the  effective way of dealing with the negative
dawn raids had been carried qut h e L C Ccogsequeges of a competition law probe. A
officer in charge of the case was approached clear signal was sent to the public as wethe
by the CEO of one of the companies and LCC is a transparent and independent
offered a bribe of EUR 14,000, the size of his institution that can be trusted.
annual salary. The request of the CEO was
, .y , .q _ Secondly, the LCC and the SIS successfully co
simple— the investigation should either show .

o . . . 0 ted, and assisted eac
t hat no i nfri,oglrefreat w s ound”
shoul d be feduced sigre—trallnavnestlgatlon d the
official immediately informed the ant mvestlgatlons Durlné its investigation, the%IS
corruption agency — Special Investigation
Service (SIS} about the offer, which 19_10/04_/2018 Decision of th Court of Appeal of
prompted the SIS to launch a ptgal Lithuania
. L ) http://eteismai.lt/byla/43358052464001 A-220-
investigation. The secret eaperation © 307/2018
bet ween the LCC’s of fi?0b/ehkoleddtién ofithblecC No. 128 (20h6p st e d
for more than three months, during which http://www.kt.gov.lt/en/news/competition-
there were 10 meetings with the CEO (all of councitdisclosedananti-competitiveagreement

in-publicprocurement

them recorded), more than 20 phone calls (all



http://eteismai.lt/byla/4335805246400/1A-220-307/2018
http://eteismai.lt/byla/4335805246400/1A-220-307/2018
http://www.kt.gov.lt/en/news/competition-council-disclosed-an-anti-competitive-agreement-in-public-procurement
http://www.kt.gov.lt/en/news/competition-council-disclosed-an-anti-competitive-agreement-in-public-procurement
http://www.kt.gov.lt/en/news/competition-council-disclosed-an-anti-competitive-agreement-in-public-procurement
mailto:Daumantas.Grikinis@kt.gov.lt
http://www.kt.gov.lt/

gat hered i mportant e v iuded marywheref asrit usudlly dods e’ fall

investigation— it recorded a meeting between within the scope of t he
the LCC's official and (the 18IS is sy cenceznedewith theeactibrst t e r
was explaining t thee “osfc hpuke!”i c ofof ficial s) . Wh &
agreement, namely that the other company of ficials were mostly uns
under investigation was fliendthat had been work, namely what constituted a resttive

asked to submit a cover bid (becaussgs is agreement, what the level of proof is, how

K2g¢g AGQa R2Yd&dHowitwolld ( BiyekR WidBnce is necessary to launch an

be awfully wrongif they were to be fined for investigation, etc. The eoperation between

this kind of help. Moreover, the SIS t he LCC' s and t he SI S’ s
wiretapped phone calls between the CEOs of bribery case allowed both institutions to
two companies where they were discussing acquire more knowledge about eaaht h e r
their “progress’” i n t hverk, cpooecedutes iacda masto impowantly, h
the LCC and how they would collect money in  created a sense of trust, which is a major
case of a favourable decision. This information  consideration when working with an
was transferred tdhe LCC and was later used  institution that deals with extremely sensitive
as additional evi denc eand secret Hnwestigaiohs. SThe cLEG etartedT h e
LCC successfully concluded the bid riggingcase i nt ensi ve advocacigialst arget
and fined two companies EUR,400 and during which the LCC's w
EUR33,400. This case was one of the first areas for ceoperation were explored. The LCC

instances where the LCC used evidence from a carried out trainings not only for the central

crimind  procedure in its  antitrust of fice of the SIS, but al
proceedings. The use of such evidence was officials in every region of Lithuania. The

heavily criticised by the parties in question, results were rather suorising — every single

however, Vilnius Regional Administrative  regional office of the SIS had cases where
Court wupheld fheTh&CL Sieddte evidemde oai collusion (pridixing,

right to use evidence obtained from criminal market sharing agreements) was gathered,
proceedngs was also confirmed by the however, t he SIS’ s of fic
Supreme Administrative Court of Lithuania  unaware of ceoperation possibilities.

(the highest administrative court) in other

S

It was agreed that bothinstitutions would

cases.
exchange information gathered during their
Thirdly, close caperation between the LCC investigations which might be of particular
and the SIS did not end with the phaal interest to one another. The SIS has now
investigation. The SIS is very active in become one of the most important sources of
combding corruption in public procurements information, providing information on

and while carrying out its investigations it potential bid rigging casesas well as direct
often collects direct evidence of collusion evidence of collusion. This-operation allows
between suppliers, for example, phone calls, significant savings in terms of human
and meetings bet we e resources @mldi@es in 8osNé circumstances
representatives. However, this evidence is not  the SIS provides such a coherent story and
valuable evidence that the LCC does not even
21 http://www.kt.gov.It/en/news/vilnius-regionat need to carry out dwn raids to prove an
administrativecourt-uab-nbspzagaresnzinerija infringement. The LCC has successfully
ancuabnbsprovaltra-riggedtheir-bids concluded a number of cases based on
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i nformation gat herriald
investigations and almost always has at least
one ongoing case based on this kind of co
operation. In the begining of 2017, the LCC
went even further and initiated a new project
— the creation of a ceperation model

d independgnce di the dedisiBmaking process
is compromised, it might take years to rebuild
it. Thankfully, in the present case the right
choices were made and this story had nothing
but positive outcomes for the LCC.

between the LCC, the SIS and the Public

Procurement Office, the latter of which is the
main institution responsible for public
procurement. The goadf this project was to
foster cooperation between the three
institutions by informal communication,
information sharing, common investigations
and common training plans in order to
optimise current resources, as well as to
discourage companies from engag in antt
competitive or corrupt behaviour in public
tenders. This project led to regular meetings,
reciprocal consultations and common
investigations.

Lastly, these events led to a review and

analysis of the highest risk areas, as well as

the creation ¢ various internal procedures
relating to the investigative processes of the
LCC aimed at minimising the possibility of
potential corruption, which took the form of
an increased number of people at every stage
of the procedure to limit the exposure of
single staff members to the risk of corruption.
The LCC reviewed how the investigators are

assigned, who has access to the case file or

information gathered during the investigation,
how t he meetings Wi
representatives are organised and ediabed
different safety measures in each step of the
investigation.

Final notes

Individuals working at a national competition
authority face hard decisions every day.
Certain individuals might even determine the
future of an authority. If the integrity anthe

t h t he compani es’
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Introduction

The Albanian legal framework against
corruption is based on the following:

I nternational Treati e
Conventi on o matfi€@omthrlawp t i
no.8635/2000; ?  ( 2) “Uni ted
Conventi on ag atatfiedtwithCo r
law n0.9492/20067

National legal framework: (1) Law no.

9508/ 20 0 6olldbdratian oftthie public

in the fight &'g@ilavst
no. 10192/ 2009 “On the
against organized crime and corruption,

through preventive meaf?mlﬁl‘}sgj:e(?r:i'anﬁa}]l nesti

Law no.
functioning  of

as amended® ( 3)

organisation ad the

8635/ 2000
korrupsionin”

22Ligji nr .
civile pér
Bliginr.942/ 2006 “Pér
s é kombeve t & bashkuar a
[2006] Official Journal no. 27.

2 Ligji nr. 8350BA8DBRGpuUnNAShirmt egji sé ndérsektoriale
publ i kut né | uft én2008junde@el52@0r upsionitavail able
Official Journal no.37. http://www.gbz.gov.al/botime/fletore_zyrtare/20
ZLigiji nr.10192/ 2009 “ P a8PDF3018/682018.adf dcaessed 12.412@18.
goditjen e krimit t &  &’Sepawmi.gkbgavral, trafikimit,
korrupsionit dhe kri meve t é tjera népérmjet
masave parandal uese kundér pasuri sé’”, as

amended [2009] Official Journal no.181.

“ .. 28
Péer

institutions to fight corruption and organised

crime”(4) Law no. 60/ 20:
whistleblowing and protection of whistie

bl owé'rs” .

Ot her measur es in place
Inter-Sectorial Strategy 20185020 against
corruPenidnthe “National A

for the Intersectorial
corrufption”.

Strategy against

1. Procurement and Corruption

Procurement procedures in Albania are

administered through a central electronic

system by the Public Procurement Agency
ghgreinaf?erlP)PA). SJ'BEZIOO\Z? ithfs elec}_rogic\%v

8yﬁte,m has allowed for simple and faster
prOﬁeadL{rels.o nEach contracting  authority

gh%reintaf'lterOCﬁA), can easily archive and search
for information in the system.

Thus, any CA can check a large amount of
information  because the system s
igt%rcror}n%cteq iWi(t)h the;.database.ofhe
WRfoga) Sental ghnBusipgeaand I g3,

26

Official Journal no.194.
“Ligji nrére66i@apabi 2iPmin
e s i nj a20ie6rQffieid Joerrial no.115.

hite/onevwonjod.qoy.af/inag sk DE/Sirasegjia ha |

rati fi Kikoripsion2815 RO2Ghpdfceessedsl2.11.2018.
nNkor 2édpdsi dmitte” 20. 4.
208t i m

2% Weunnddi ent

pl anit t é ORI, mi né

Strategjiaf i Atikavrupaion,e akadahle e atit é s

95/.2016 a“sps.éert Sprgam
] Nnstitucioneve
95/ 2Q46r up9bnitedhe kri min

dhe

20
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identify each operator by a special unigue
identification number. The system functions
as a centralised serverser model, where all
the procedures are registered in a serve
called the “black box
from the main server and which cannot be
accessed by the system administrators. The
“black box” server is
and controlling institutions such as the
Procurement Advocate, the Supreme S$tat
Audit and the Unit of AntCorruption atthe

Prime Minister’s Offic

Procurement regulations are displayed on the
official website of the PPA. The website also

shows a list of companies that have
committed irregularities  during the
procurement proces. In practice, the

companies that have broken the procurement
rules- in the form of bid rigging are exaided
from public procurement?

Bid rigging in a public procurement procedure
occurs when the operators competing on a
certain bid, in order to olain illicit financial
gain, agree through a secret agreement to
increase the price or decrease the quality of a
product or service that is being purchased by a
buyer (contracting authority) via a
procurement procedure. In such cases, the
Competition Authoity has the right to
investigate the public procurement
procedure®

2. Procurement and Competition

“Pr

“

article 4
9121/ 2003

Based
| aw

on
no.

% See http://www.app.gov.al/t%C3%AB
tjera/trajnime/pyetje-t%C3%ABhpeshta/
32 ||a;

Ibid.
®¥Gui del i ne -rigdingippublicng bi d
procurement”, available
http://caa.gov.al/uploads/publications/brochure.p

df, accessed 12.11.2018.

Prot e®t asoamended, the Albanian
Competition Authority (hereinafter A is
obligated to investigate and fight the collusive
behaviour of operators in all markets,
Including public procuresents e par at ed

In order to fight bid rigging effectively, the

ACA has an establied ceoperation with the
EF}ARHe %gmtpetit}oﬁ Aut%otritp %Jyni’tia?el’éd Pting
case for bid rigging on its own initiative or at

the request of the PPA, the Supreme State

Control, asvell as any interested entity.
e

If the Secretariat of the Competition Authority
detects signs of bid rigging during the
investigation procedureit refers the case to
the Competition Commissionwhich has the
right to decide.

The decision of the Competition Commission
will be sent to the PPA, which has the legal
obligation to exclude the operators from
future public procurement for up to 3 yeal$.

During the periodof 20132018, the ACA
made decisions relating to public procurement
in the following areas:

-security services and physical securify;

-construction roads and the definition of the
rules regarding the division into lot&

-improvement, restoration of
vertical/horizontal signage in national roads
and improvement of road safety;

-storage of buildings in 2018;

ohi bited agreement” of

On Competition

¥Ligji nr. 9121/2003 “Per mbi
konkurrencés”, as amended [ 2
no.71.

% Op.Cit. note 12.

% Op.Cit. note 11.

3" Decision of CC: no. 287, dated 04.06.2013;
no.317, dated 23.05.2014, available at
http://www.caa.gov.al/decisions/list

% Decision of CC no. 358, dated 16.04.2015,

aalvailable ahttp://www.caa.gov.al/decisions/list

% Decision of CC no. 409, dated 21.03.2016,
available & http://www.caa.gov.al/decisions/list
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-consultancy service$' amounted to a prohibited agreement within

3. A bid rigging case -“ Repairs o fthe graping gfeArtICIe 4, point 1, letter (a) of

buil dings in the Admi nLFlvgr}o.rQJaZiL/%OQSE Uni t Lukove”,
Municipality of Hi mar & .The Competition Commission, with decision

Case: The Public Procurement Agency (PPA) no. 5_35 ‘?'a_ted 17'07'201%_’ gstabllshed @

sent a request to the Competition Authority the invalidity of a prohibited agreement

GKFG O2yOSNYSR  GKS SRSy WMPEPPyT8ERK anGpD™ A. E. K
NAIIAYIE Ay GKS Lidzot A 0o G & B RBIG Precuremes BasRi s s v i
58a0G8Y NBtlaAy3 G2 awsifdnaMBese4 758 SHfEsAPH:
in the Admia G NI GA08 'yid Arhq8e&eC07 SHPK for “se
adzyy AOALF tAGE 27F 1 AYFENE TRREN QFNFAYE 4400ra0ra8N Iy 5 &

on the audit report of the Supreme State Audit letter (a) of Law no. 9121/2003, t? the amount

for this procurement, after it was suspected of 100,000 -O'e k¥ditbotea T"e 2
that there may have been a violation of Article amount of 100,000 L S

4 (prohibited agreement) of Law n0.9121/200 SHPK

Faur  operators  participated in  the

procurement procedure a wS LI ANBR (2 2FFAOS

odzAf RAy3a 2F GKS ' RYAYAAUNI GABS | yAlG [dz] 2035¢ 3
adzy AOALI fAGE 2F TAYINBE® ¢KS SgAYyYyAYy3I 2LISNIF G2 NJ
G! ®9dY 3 [/ hé¢ {1tYZ gta adaAalLISOGSR 2F o0AR

rigging. It had uploaded a document from

another 2 LISNJ G 25& fprSY: (G2 GKS

electronic system from its own account when

participating in the same procedure.

3.1 The decision of the Competition
Commission:

The scheme of t b€ ISIHPLK used by “Tea
and “A. E. K vias dbe© df co8erd P K,

bidding. Under this scheme, one of the

competitors agreed to submit a bid that was

hi gher than the other bidder’'s bid, in order to
give the impression of a real offer and sincere
competition.

In conclusion, from the assessment of the
behav i our -Bf SHRK and “AEK & CO”
SHPK and the documents collected during the
preliminary investigation procedure, it was
found that this was an agreement which

40 Decision of CC no. 407, dated 08.03.2016,
available ahttp://www.caa.gov.al/decisions/list
“I Decision of Cno. 441, dated 22.11.20186,

available ahttp://www.caa.gov.al/decisions/list “2 Seehttp://www.caa.gov.al/decisions/list/page/1
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Anti-corruption and competition policies
overlap and are connected in many aspects.
Thus, the Organization for Economic
Cooperation and Development (OECD) has
done a substantial amount of work to
establish the relationship between
competition and corruption. For example, in
2014, at the Global Forum on Combating
Corruption and Supporting Competition
(OECD, 2014), OECD members discussed how
anticompetitive behaviour and corruption
interact in business licensing procedures or
other types of regulation to limit market
entry, along with more general links between
corruption and antcompetitive behaviouf?

Similar phenomena can be seen in the Russian
Federation. Three main areas of influence of
corruption on  competiton can be
distinguished: creation of barriers to entry
into markets, creation of discriminatory
conditions, and collusion in tenders in public
procurement (bidrigging)**

43 More detailed information about the Forum can
be found on the OECD site:
http://www.oecd.org/daf/competition/fighting
corruption-and-promotingcompetition.htm.

4 Eroposa M. A.

AKTyanbHeEn wedB0O MNP qIC bl

Corruption and cartels - a threat to national
security

Considering the links between corruption and
cartels, this article will look in more detadt

the relationship between procurement cartels
(bid-rigging) and corruption. This is due to the
fact that, firstly, a significant number of cartels
and other anticompetitive agreements are
identified annually inRussia, of which more
than 80% of cartel cases are igging: 310
cases (86%) in 2017, and 300 (89.2%) in
20162

Secondly, and closely related to these
disappointing statistics, bidgging is rightly
attributed to be a danger to the economic and
nationd security of the country® threatening
both business interests and consumers, and
also causing significant damage to the budget
of the stateandof state-owned companies.

Procurement in important areas such as
defence, construction or medicine will be
more costly and will lead to a misallocation of
resources.

Public and corporate procurement should be a
mechanism to save funds, as well as to reduce
the risk of corruption in auctions. These goals

45 EAS Russia Report on the State of Competition
in the Russian Federation in 2017-rfiSource]
URLhttps://fas.gov.ru/documents/658027

*® Cartels: the results of FAS Russia work in 2017
and plans for 2018nternet interview with Head of
Department for prevention of cartels of the

Federal Antimonopoly Service of the Russian
Federation A.P.Tenishev)@ N C
KoHcynb 1.2 MNnioc
BaHaoypuHa

H. B.

coBpeMeHHOT O KOHKYPEHTHOEEAK TNoPp2 BcAhn x€AARHBhek TUBHOCT

HayudHbx TpypgosB / M. A. AKny®H@c T BAe B1 b xb ep/laclixkodnso,. B B ¢ e |
B. C. be nbix Z HPET; 0 paMB®E. Be&d&1HMK AKCOP.-62016. Ne 4 . C.
FKOc Tmuyny dq0yy.mBbi.n 1. 288 c//CMNC KuHes A. 1., TeHnHnmwen A.MN. O6
KoHcynbT.aHTlnwc OTBEeTCTBEHHOCTMNW 3a KapTenu [

C.-18. [/ / CNC KoHcynbTaHTMntwc


http://www.oecd.org/daf/competition/fighting-corruption-and-promoting-competition.htm
http://www.oecd.org/daf/competition/fighting-corruption-and-promoting-competition.htm
https://fas.gov.ru/documents/658027
mailto:konieva@fas.gov.ru

can only be achieved if there is real

competition between participating
companies, integrity of customers and
bidders, along with transparency of

procurement procedures.

Collusion in bidding at auctions (tenders,
requests for quotations, requests for bids)
occurs, for example, when undertakings that
should compet with eachother for contracts
agree on prices, to extract excess profits or to
obtain other benefits. If corruption is involved,
both the official who makes procurement
decisions and the company that is conspiring
with him are interested in a contracthat
would provide the highest profit to the
company. For the official this means a larger
bribe, for the company more profit. In other
words, a potential mechanism for saving
budget funds becomes a source of kickbacks.
Thus, in conjunction collusion armrruption
lead to a "dual" threat to the national
economy. A high level of corruption is more
likely to lead to antcompetitive actions on
the part of market participants

In addition to the negative impact on prices,
we withess a number of other danger®
consequences of bidgging, which sometimes
may not seem so obvious, but present serious
threats. Public funds lost to bid rigging and
corruption will not be available for the
implementation of socially important and
strategic tasks of the State; théh@nomenon
will reduce the quality of goods (works,
services), and restricts choices for consumers
by excluding bona fide market participants,
and numerous other negative consequences.

Practice

Corruption offenses can take different forms,
for example, comrarcial bribery, receiving or
giving bribes.

An analysis of the practice of the anti
monopoly authority in cartel cases confirms
the rather sad conclusion concerning the

relationship between ardcompetitive
agreements and corruption. Thus, often the
actiors of officials who are accomplices in
restricting competition are also subject to
article 290 of the Criminal Code of the Russian
Federation (taking a bribe). As an example, it
is worth mentioning the higiprofile criminal
case that was initiated in the Reblic of
Khakassia (in parallel the antimonopoly
service also investigated a case of violation of
the antimonopoly legislation, initiated against
the same persons).

In its decision, FAS Russia found 13 companies
to be in violation of clause 2 of part 1 afticle

11 of the Law on Protection of Competition by
entering into and participating in an
agreement (cartel) between competing
economic entities. This led to price
maintenance at tenders for the supply of
medical products, pharmaceuticals and
consumable to state budgetary public health
institutions of the Republic of Khakassia in
2016. The organiser of the procurement and 4
companies were also found to have been in
violation of clause 1 of part 1 of article 17 of
the Law on Protection of Competition, by
concluding and implementing jointly an
agreement between the organiser of the
tenders and the bidders, resulting in
restriction of comptition in procurement
tenders

The agreements were implemented through
meetings, telephone conversations and
participation in electronic auctions. The result
of the implementation of these anti
competitive agreements was price
maintenance in 29 electronic auctions.

The following constituted evidence of these
violations:

. document s
requests anddeterminations of FAS Russia,
including those received from -teading
platforms;

(informati on]



. mat eri al s of
(including evidence obtained in the course of
police investigative activities);

. resul ts of t he

competition;

. results of economic

According to the results othe economic
expert assessment, it was determined that in
a number of electronic auctions the price of
contracts did not match the estimated market
price of contracts and exceeded it
substantially (in some cases by up to 60%).

According to the information in the criminal
case files, the parties to the agreement
maintained a table that was a kind of a report
and contained information on a number of
companies, on auctions previously wdyy
these companies, the auction number, the
titte/name of the auction, the initial maximum
contract price, the cost of the contract, the
name of the company, as well as information
on the amounts of money transferred in the
form of a
of the contracts concluded as a result of the
auctions won.

The setting of an excessive level of the initial
maximum price for the contracts may, among
other things, indicate that the difference

between the market price and the price of the
contract could be precisely the source of
those 10% *“ ki

The public procurement staff involved abused
their official authority by acting deliberately,
out of mercenary motives and according to a
pre-planned criminal scheme. They prepared
auction pocedure documents containing
inaccurate and preferentially targeted
information for undertakings under their
control  (applications, technical tasks,
commercial proposals, etc.,) to ensure an
overvalued initial (maximum) contract price.
This allowed themd restrict competition and

ckbacks?”.

cr i mi n @ kignifcantly éncreasa theecoentractgpeace and n s

minimize its reduction during the bidding
process. They systematically ensured winning

ana Ib'&;iss allt a pri%efsigni{icHlnély higt}eratl?ag theo f

market value, for a number of undertakings
controlled by the members of that organised
roup,€ak Well 8sStcs Briipetif dighnizations,
provided that those repaid part of the money
in "kickbacks."

One of the participants of the organized group
Mr. B., an official of a state authority of the

Republic ofKhakassia, personally received a
cash bribe for facilitating access to state
contracts of 17,500,000 rubles. This is defined
in the Criminal Code as "excessively large
scale". A criminal case has been initiated
against B., including in respect of part 6 of
Article 290 of the Criminal Code of the Russian
Federation.

The example provided, as well as the analysis
of the practice of the antimonopoly service,
allows the conclusion that the detection of
corruption can be a signal to check the

1 0 %the tatal coktb a ¢ ftocureménf gibcedwes for symptoms of a

cartel, since one crime is often complemented
by the other or lurks in the background.

In conclusion, the causal link between
competition and corruption has become
obvious.The development of competition
reduces the risk of crimes of waption, while
accordingly the growth of corruption reduces
the level of competition. Just like cartels,
corruption has a significant negative impact
on consumers, business and the economy. The
fight against cartels and combating corruption
are not mutualy exclusive. It is necessary to
coordinate such efforts in orderot better
protect the state procurement procedures
and to increase the intensity of competition.
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This article examines the legal framework, the
legal assessment as well as actual incidents of
acts of unfair competitionDifferent types of
infringements will be discussed and the
concept of "unf air
highlighted. Problems are identified and
recommendations for solving them are
offered.

The Kyrgyz Republic sees many incidents of
unfair competition. KyrgyZirms engage in
various forms of unfair competition, as in a
time of economic transformation, there is a
lack of a sufficiently developed system of
normative legal acts and a not yet fully
developed market mechanism. Observed
forms of unfair competition a:

. secret collusion
certain goods and services on the market
(repeatedly identified were unions of cellular
operators);

. charging of
(such actions are often taken by owners of
bakeries, who sell bakegrproducts cheaper
than their cost);

« fal si fi-knavnibrands ob goodsv e
(cases of falsification of wedthown brands of
Russian macaroni have become more
frequent);

. def amat i of t he

on sociahetworks, etc.

on

a

t o

dumpi ng

© Ianreilagle mformatlon

The State Agency for Antimonopoly
Regulation under the Government of the
Kyrgyz Republic is responsible for monitoring
compliance with the rules on fair competition
and for the suppression of acts of unfair
competition in the country. Its activities are
based on tle Law of the Kyrgyz Republic "On
Competition" of July 22, 201No. 116.

The law establishes the key criteria for the
development and the protection of the

competitive environment on the territory of

the Kyrgyz Republic. It is aimed at:

. suppr es ssi af nformatibn of c
genapplistic quwga’tions wang | dishogest
actions against competitors;

. ensuring t he condi
functioning of markets for goods and services,

as well as resourcea the Republic [Doc 3, p.
128].

In accordance with the nars of the
legislation of the Kyrgyz Republic, unfair
competition can be interpreted as any acts
done by entities engaged in economic
activities aimed at acquiring additional
advantages in the market that are contrary to
the proyisiogs,of the ragylatory lpagts; of
the Kyrgyz Republic and to businésglitions,
etc. [Doc 1, p. 4]

There are several types of unfair competition
profiipitectby the legisiation o Kyrgydsiap:t s
1) unauthorised copying of products of
other companies;

2)
Brands;

3) violation of the patent right for
inventions, developments, samples;

(?f dlstorted
about compgtltors;

illegal use of foreign tradwarks and

4) dlstrlbutlon

OECD-GVH

ti on

of

(3% ors


mailto:nazik200380@mail.ru

5) disclosure of industrial and
commercial secrets of competitors;

6) disruption of econontd activities of
competing undertakings;

7 influence on the employees of a

competitor in order to induce them to
perform their official duties poorly, and to
commit acts of sabotage;

8) dissemination of information capable
of misleading consumers;

9) estaldishment of dumping prices for
goods.

It should be noted that the State Agency of
the Kyrgyz Republic on Antimonopoly Palicy is
primarily engaged in the issuance of
regulations and rarely rarely takes action in
relation to the actual regulation of acts of
unfair competition. Thus, in 2017, out of the
91 companies against which a case was
initiated for a violation of competition laws,
only 6 were related to acts of unfair
competition (Table 1§

The total number of cases of violations of the
antimonopoly legslation of the Kyrgyz
Republic is gradually decreasing, and the share
of these cases relating to detected acts of
unfair competition is also decreasing. This is
not because their actual number has
decreased. In fact, this is due to inadequate
tools for icentifying such crimes.

Incidents of unfair advertising form a
significant part of unfair competition acts.
Such behaviours can be found when
businesses promote their products on the
market and at the same time provide the
public with unreliable, false, imaurate, or
unethical information Some of the actions are
[4, c. 39]:

e to discredit ci ti
not use the advertised goods;

4 Please see the table at the end of the article.

Zzen

e tompare an advertised product with the
competitors' products and a description of its
undeniable advantages;

. t o mi sl ead t he
characteristics of the adveésed product or
service, etc.

It is important to note that companies

violating the laws on unfair competition face
administrative and criminal penalties and may
have to compensate victims for their financial
losses due to such illegal acts (Tablé2).

As mentioned earlier, the activity of the State
Agency for Antimonopoly Reguian of the

Kyrgyz Republic is limited to initiating and
participating in the development of normative
and legal documentation, keeping registers
and controlling the activities of natural
monopolies [2, Art. 3.], the elimination of
administrative barriersd entry to the market,

and to stimulating the development of the
SME segmenbf increasing competition, etc.

Although Kyrgyzstan is now carrying out
measures to regulate unfair competition, the
presence of a wide range of problems reduces
their effectiveress:

1) the legislation of the Kyrgyz Republic

is not in line with the current level of
competition development;

2) weak evidence to prove an
anticompetitive  behaviour/act of unfair
competition;

3) insignificant sanctions for acts of

unfair competition;

4) lack of the antimonopoly body's right
to conduct unannounced inspections on the
premises of economic entities.

In line with opinions of economists and the
results of our own study of the functioning of

the r‘?iar?kgt it ?(y%z%tgn', We prép(r)]s‘ﬂét ta do

comprehensive system of measures to

“8please e the table at the end of the article.

publ i c



eliminate unfair competition in the economy
of the Kyrgyz Republic and to prevent future
violations, namely:

. i mproving the
increasing the powers of the state body that
controls the functioning of natural
monopolies;

e creation of equal
all companies of different levels and scale of
activiy in the market, and facilitating access
to state tenders for small and mediusized
companies, as well as providing support for
their work in the market;

. control over
monopolisation process, including monitoring
of mergers and ayuisitions, as well as
stimulating the development of SMEs;

Table 1. Results of state antimonopoly regulation*

c o Im d ¢omclusion, s the aneatidn h ef av dair k

t he d

. effective management
monopolies, including the optimisation of
their pricing policies;

anti monompeduyl ateigoins |l @aft i 6or diygn

create conditions for protecting the domestic
marke from the competition of imported
goods.

of
competitive environment presupposes the
prevention, restriction and the suppression of
the monopoly power and of the dishonest
methods employed by companies to attract
customes' attention to themselves through
téa{r/sté Icrgi%sm earqq an oinfdicatipph %f the

shortcomings of competing companies.

Index 2013 2014 2015 2016 2017
Total number of crimes 216 335 267 53 91
underantimonopoly

legislation, units.

Number of acts of unfair 9 13 - - 6
competition, units.

Share of acts of unfair 4.16 3.8 0 0 0.65
competition,%

*The table was compiled by the author on the basis of the Review "Regulation of Oofapetition

and Unfair Advertising in the CISDentons, 2017.
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Table 2. Forms of criminal and administrative liability for the use of unfair competition
mechanisms*

Types of liability Penalty Article
Administrative Up to 10 000 soffifor individuals and up to | Article 314 of the
100 000 somi‘for legal entities Administrative
Code of the

Kyrgyz Republic

Civil liability Compensation for losses caused to a naturg Article 16 of the
or legal person in full Civil Code of the
Kyrgyz Repuld

Criminal liability Imprisonment for up to 3 years, and Article 218 of the
community service Criminal Code of
the Kyrgyz
Republic

* The table was compiled by the author on the basis of the provisions of the Criminal Code of the
Kyrgyz Republic and theministrative Code of the Kyrgyz Republic.
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Competition Rules in the Eurasian Economic Union

Armine Hakobyan

Deputy Director

Department for Competition and
Public Procurement Policy
EurasianEconomic Commission

This publicatioropensa series of articles on
the Eurasian Economic Union (EAEU). The first
article in this series provides a general
overview It presents brief information about
the EAEU bodiests structure, competition
law and its functions in competition
enforcement Further publications wifbcusin
more detail on specific issues relating to
competition in the EAEU.

The Eurasian Economic Union is a regional
integration association o purely economic
nature. The EAEU was established in 2014 on
the basis of theTreaty on the Eurasian
Economic Union Currently, there are five
Member $ates in the EAEU: the Republic of
Armenia, the Republic of Belarus, the Republic
of Kazakhstan, the Kyrgyz Republic and the
Russian Federation.

The Eurasian Economic Commission (EEC) is
the permanent executivebody of the EAEU.
The EE®oardconssts of 10 Commissioners
(Ministers) Each member state s two
ministers, and one of theninisters acts as the
chairman of the EEC Board. The powers of the
EEC relate, among others, to competition
enforcement and public procurement issues,
which fall under the activities of the ECC in its
work relting to competition and antitrust
regulation. There are two departments in the
EEC; one is responsible for competition and
public procurement policy, and the other

monitors compliance with the general rules of
competition.

The Court of the EAEU is a spédiody in
charge of dispute resolution between EAEU
Member states and/or their undertakingnd

of the interpretation of legal acts issued by the
EAEU bodies. The EAEU Court is composed of
representatives of the Member States. Both
Member States and ecomaic entities may
apply to the Court of the EAEU.

The Member fates have agreedon the
general principles and rules of competition,
which are included in Section XVIII of the
Treaty, andon the manner in which they are
to be applied- as specifiedn Annex 190 the
Treaty. These rules ctain provisions of a
classic nature, such as a prohibition on abuse
of dominance and on anti-competitive
agreements in crossorder makets. In
addition, bans on the co-ordination o
economic activities andn unfair competition,
including misrepresentation, the
dissemination of false, inaccurate or distorted
information, incorrect comparisan etc., are
provided for in the Treaty This approachs
illustrative for the republicsof the former
Soviet Union and Eastern Eurogguch rules
exist in the legislation of all five EAEU Member
Sates. It should be noted that thitembers
have limited the powers of the HE in
regulatingeconomic concentratios (mergers
and acquisitions)ith such powers remaining
with the national bodies of the Membetd&es

in accordance with national legislation.

In order to harmorse national lawswith
regulations and standards adopted lihe
EAEU, the EEC monitdhe legslation in the
Member States and takes appropriate
measures to resolvanconsistenciesif they
occur.


https://docs.eaeunion.org/docs/en-us/0003610/itia_05062014
https://docs.eaeunion.org/docs/en-us/0003610/itia_05062014
https://docs.eaeunion.org/docs/en-us/0003610/itia_05062014

The powers of the [ECand of the competition
authorities ofthe Member States tcaddress
violations of competition rules are clearly
delineated.The EE®@as beenempoweredto
address violations in crosdorder markets.
Exceptions are made for financial markets that
are subject to regulation exclusively by
national law. Crosborder markets are
markets that spanthe territories of two or
more Member States National competition
authorities aldressviolations in the territories
of the Member $tes in accordance with
national legislation.

For violations of the general rules of
competition, both individual business entities
and national competition autbrities may
apply to the EEC. TheHEE also has the
authority to conduct investigations on its own
initiative. Decisiors are made by the EEC
Board, based on the results of investigations
If there is a violatiorby an economic entity,
the EE@oard makes decision on the actions
the offenderis to take in order to restore
competition and on the liability of the
offender.

Sanctiondor violatiors of competition rules in
crossborder markets comprise financial
penalties andthe perpretatorsof an offence
may be legal entities, individual entrepreneurs
or corporate executivesForthe abuse of a
dominant position and anttompetitive
agreements, the finerange from 0.3 per cent
to 15 per centof the revenuegained but not
less than 100,000 RBJor legal entities; and
from 20,000 RUB to 150,000 RUR for
corporate  executives  and individual
entrepreneurs In cases otinfair competition,
the fines range from 100,000 RUR to
1,000,000 RUR for legal entities, and from
20,000 RURto 1,100000 RUR forcorporate
executivesand individual entrepreneurskor
the unlawful coordination of economic
activities the fines range fronr200,000RURO

5,000,000 RUFRr legal entities from 20,000
RURto 75,000 RURor individuals, and from
20,000 RURto 150,000 RURor corporae
executives and individual entrepreneursA
fine can also be imposed foa failure to
submit information to the EE®r for the late
submissionof requested information as well
asfor the subnission of obviously inaccurate
information. The fines in these cases range
from 150,000RURto 1,000,000 RURr legal
entities, from 10,000RUBto 15,000 RB for
individuals and from 10,000 RURto 60,000
RURfor corporate executives and individual
entrepreneurs.

A programme for the mitigation of
responsibility  (Leniency Programme) is
provided for in the EAEU Treaty and
procedure for its applicatiois currently being
elaborated

Taking inb account that some problemsmay
arise in the process of exercisingowers in
competition enforcement a number of
warning and cautiorinstruments have been
developed bythe EEC thakenable the faster
termination of violations andthe restoration
of competition in the market.This worksas
follows:

While reviewing statements or complaintsif
signs ofa violation of the general rules of
competition in crosdorder markets are
detected, aNote of Warningis issued by the
EEQo an economic entity, whose actiomse
considered to bepossible violationsAt this
time the violation has not yet been prowe
but there isa strongreason to assume that
there is such a violation. Thdote of Warning
requires the entity in question to terminate
the actions (inactios), which contain signs of
violation, as well as to eliminatéhe causes
and conditions that contributedio such a
violation, and to takemeasures to eliminate
the consequences of such actions (inaction
After issuing aNote of Warning, the potential



offender of the lawhas a choiceeither to
fulfill the conditions specified in theote of
warning and aviol possible fines, or not to
agree with the conditionspecifiedin it. In the
first case, the EC assesses whether the
conditions laid down in the Note of Warning
have been fulfilled andf they have beeriully
implemented within the time specified in it,
the EEC does not further considére claim
and/or complaint In case ohon-execution of
the Note of Warning an investigation is
carried out, andf aviolation can be proveda
fine will be imposed A Note of Warning is
only issued for certain violationssuch as
abuses of dominant positios, unfair
competition andthe coordination of economic
activities. TheNote of Warning does not apply
to abuses of a dominant positionin the form
of setting monopaktic high or low pricesas
well asto anti-competitiveagreementspr if a
Note of Warning has been issueéh the
previous 24 monthspr a decision has been
made about a violationf the law

By issuing a Note of Warning, a possible

violation of the law ca be dealt with in a less

severe manner, as it signals in a public

statement that a certain behavior may
amount to a violation of the law Similar

approaches are used in the EAEU Member

Sates.

The EEC andits national competition
authorities cooperateclosely in competition
enforcement; they hold joint consultations
and meetings with the aim of improving the

law within the EAEU andensuring the
effectiveimplementation of the powers of the
EEC.

To achieve this objectiveegular meetings at
the level d heads of national competition
authoritieswith a member of the Commission
Board (Minister) iCharge ofCompetition and
Antitrust Regulation are heldthe secalled“5
+1lformat meeti ngs

In order to increasethe competition law
awareness of the business community
intensive work is done to advocate and
promote competition.A Public Consultations
instrument was created within the EEC
Competition and Antimonopoly Regulation
Cluster PublicConsultationmeetings areheld
systematicallyin the EAEU countriesyhere
representatives of the EEC explain in detzel
rules of  competition to business
representatives where responsibility lies for
violations the rights of narket participants,
andother important business issues.

The EECdoes not hesitate to engage in
discussions relating to currenissues of
competition during various international
events Therefore, it actively participates in
international events, cooperates with
competition authoritiesof third countries and
with internationalorgangations.

Detailed informatimm about the activities of
the BEEC its structure, regulations and cuent
events can ke found on its official website
http://www.eurasiancommission.org
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This issue of the Literature Digest for the
January 2019 issue of the RCC Newsletter

focuses on the imposition of fines for
competition law infringements. More detailed
reviews of the papers on fining practices
discussed below- together with reviews of
numerous other academic papers can be
found atwww.antitrustdigest.net

John Connor ‘Cartels Costly for Consumers’

John Connor developed a database of private
international cartels and maintained it for
many years, with the database only recently
being transferred into the care of the OECD.
This working paper builds on that database to
review the harm caused by 1,100riyate
international cartels that were discovered
between January 1990 and the middle of
2015, and compares the fines imposed on the
discovered cartels with the economic injuries
suffered as a result of their existence.

He finds that the sales affected bthe
international cartels discovered during this
period conservatively amounted to US $13.6
trillion. The mean average of sales per cartel
was US $21 million, and this average rose fast
during the relevant time periodAssuming, as
most experts do, thatonly somewhere
between 10% and 30% of all hidden cartels
ever come to light, the likely total global
affected commerce by cartels is somewhere
between US $64 and US $189 trillion.

International cartels overcharge customers on
average about 19%. This oveatbe rate
varies little across geographic regions, but the
average hides great variation in the sizes of
overcharges by cartels. Approximately 5% of
all cartels are able to achieve overcharges of
200% or more- a tripling of prices. Taking the
average intenational cartel overcharge of
19%, it is estimated that during 192014
overcharges totalled $2.6 trillion.

The worl d’ s antitrust
responded to the discovery of international
cartels primarily by imposing fines, totalling

US $101 billioras of April 2015. This means
not only that the harm caused by cartels is
immense, but also that the global antitrust
fines imposed on international cartels were
less than 1% of the economic injuries
sustained.

Such large discrepancies between the harm
cawsed by international cartels and the
amounts of the sanctions imposed are likely to
have implications for the design of optimal
sanction mechanisms. However, this is a topic
that is beyond the scope of this paper.

Damien Geradin and Katarzyna Sadrak ‘The

EU Competition Law Fining System: A

Quantitative Review of the Commission
Decisions between 2000 and 2017’ TILEC
Discussion Paper No. 2017-018

This papereviews how the fine amous of
the fines imposed in 110 cartel and 11 abuse
of dominance decisions adopted between
January 2000 and March 2017 were calculated
by the European Commission.

It identifies a twestep methodologythat the
Commissionapplies when determining fine


http://www.antitrustdigest.net/
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amounts First, the Commission defines the
basic amount of the fine as a percentage of
the volume of sales in the affected market.
This percentage depends on the seriousness
of the infringement in questior to which an
entry fee’ may be
cartels—and is then multiplied by the number
of years that the infringement lasted. At a
second stage, a number of adjustment factors
are taken into account, most of which relate
to the type and seriousness of the
infringement. A number of other factorare
also considered, such as ensuring that fining
maxima are not exceeded, ensuring
deterrence (particularly when the companies
have a particularly large turnover beyond the
sale of goods or services to which the
infringement relates), and taking into aaout
whether infringing companies are able to pay
the fine.

The analysis shows that the Commission has
made significant use othe aggravating and
mitigating circumstances listed in the Fining
Guidelines to adjust the basic amount of the
fine. It finds that the most common
aggravating factors are recidivism, ring
leading/coercion, and refusal to cooperate
with the investigation. The most common
mitigating circumstances are cooperation with
the investigation, limited involvement in/lack
of implementation of he infringement,
immediate termination of the infringement,
and the involvement of a public body or
existence of a special regulatory regime.

The paper also looks at the impact of leniency
and settlement procedures, and how fine
amounts have been increagjnn recent years.
This is a very wellesearched paperwhich
providesan extremely detailed overview of EU
practice as regard$o the setting of fines—
including two tables that list all fining
decisions adopted since 2000, and the

ad

aggravating and mitating factors that were
applied in each of them

Yannis Katsoulacos, Evgenia Motchenkova

and David Ulph ‘Penalizing on the basis of the
of _the f
revenue-based cartel penalty’

eyerit ce: ophisticated

of

This working paper focuses on how to design
optimal fining mechanisms for competition
law infringements. It describes how the
calculation of fine amounts has four different
starting points around the world: the harm
caused bythe cartel, profits derived from the
cartel, the revenue of the cartelists, and the
amount of cartel overcharges.

The authors consider tha penalty regime is
better if it easier to implement, it gnerates
less legal uncertaintyand it has a superior
overall welfare impact. However, those
methods that increase legal certainty and are
easier to implement (e.g. setting fines by
reference to the
are the least able to reflect the welfare effects
of a cartel (e.g. actual harm, fits or
overcharge of a cartel).

The authors advocate the adoption of a
sophisticated revenudased penalty regime,
in which the penaltybase is the revenue of
the cartel, adjusted to reflect the cartel
overcharge rate. They consider that fines
imposed fdlowing such an approach will
better reflect the harm caused by a cartel
without giving rise to significant legal certainty
concerns.

This paper provides a good overview of the
literature on monetary sanctions for antitrust
infringements, and suggests aimteresting
new way to set out the amount oSuch
sanctions. However, the authors may be too
confident that their approach is simpler to
implement than the alternatives. Legal
certainty concerns are likely to continue to
arise given the difficulties inhen¢ in

infringi
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identifying overcharges. These difficulties are

further compounded in competition offences

other than cartels — which raises the

additional problem that adopting this proposal

would require one to justify adopting different

fining policies for carteland noncartel

infringements. Nonet hel es s, t he aut hor s
argument deserves attention and further

research.
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