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I. Summary
An undertaking TEO LT, AB (formerly known as AB “Lithuanian Telecom”, hereinafter referred to as TEO) had signed wholesale agreements for providing DSL (Digital Subscriber Line) services with 5 different companies. These companies argued that TEO considerably improved its retail offers for DSL services but did not change wholesale offers. Therefore, applicants lost the ability to compete with TEO in a lot of segments of the retail market because the difference between the price of wholesale and retail service is insufficient. TEO operated both in the wholesale ADSL market (Asymetric Digital Subscriber Line) and in retail markets. The 5 companies mentioned above provided broadband internet to end-users in the retail market only. Companies which do not own their own infrastructure are required to establish a broadband connection at the wholesale level if they want to offer retail broadband internet access services to end-users.

II. Factual and legal background
Under Article 9 of Law on Competition of the Republic of Lithuania it is prohibited to abuse a dominant position within the relevant market by carrying out actions which restrict or might restrict competition, limit without cause the possibilities of other undertakings to act in the market, or violate the interests of consumers, including: 1) direct or indirect imposition of unfair prices or other purchase terms or selling conditions; 2) limit trade, production or technical development to the prejudice of consumers; 3) apply dissimilar (discriminating) conditions to equivalent transactions with certain undertakings, thereby placing them at a competitive disadvantage; 4) make the conclusion of contract subject to the acceptance by the other party of supplementary obligations which, by their commercial nature or usage, have no connection with the subject of such contract.
 Article 3(11) of Law on Competition states that a dominant position means the position of one or more undertakings in the relevant market directly facing no competition or enabling it to make unilaterally within the relevant market by effectively restricting competition. Unless proved otherwise, the undertaking with a market share of not less than 40% shall be considered to have a dominant position in the relevant market. The definition of a dominant position is also explained in the Resolution of Competition Council “Explanations on defining a dominant position” (hereinafter referred as – Explanations). Point 7 of the Explanations states that the undertaking directly faces no competition when it is the only seller in the relevant market. Furthermore, it is also necessary to consider the EU recommendation documents (soft-law), when analyzing the dominance in the area of telecommunications.
The investigation was initiated by Competition Council in May 2005, after receiving the application for investigation from the 5 above mentioned companies. Competition Council was requested to investigate the actions of TEO for imposing unfair prices in the market for DSL services.
III. Procedural aspects

Investigation was initiated because there was a basis for thinking that TEO, being the incumbent operator (the only company) of the public fixed line network in the Republic of Lithuania, possibly had a dominant position in the wholesale market for broadband internet connection and in the retail markets for broadband internet connection for home and business clients. TEO’s network has the widest retail coverage in the territory of Lithuania.
Wholesale (upstream) and retail (downstream) markets for broadband internet connection, vertically related markets and the geographic market were analyzed when carrying out the investigation. Competition Council also analyzed the prices of TEO offered services and the inputs for provision of services of the operators. The investigation occurred over quite a long period – from Year 2002 till the first quarter of Year 2005.
There was a tight cooperation with the Communications Regulatory Authority of the Republic of Lithuania (hereinafter referred to as CRA) which provided very useful information about the specifics of telecommunication markets. CRA is an independent government institution set up under the Law on Telecommunications and regulates communications in Lithuania. 
IV. Competition analysis
1. Assessment of the market structure.

During the time of the investigation, it was assessed that the internet is composed telecommunication networks of various size that are connected together. These networks have various characteristics. They can consist of a small number of personals computers, connected together to a network at home or at work or there can be a large worldwide commercial network. Telecommunication line consist of metal cable, fibre or use other technologies, which allow setting up wireless networks.

The Products under consideration were defined as particular internet access services. According to their features and the point of view of end-users, 2 separate groups of such services were distinguished: narrowband internet connection and broadband internet connection.
The given data flow of contracting parties (wholesale broadband internet connection and broadband internet connection) is transmitted and allocated through telecommunications network on both sides. Wholesale broadband internet connection is a product provided for other companies which use it for providing retail broadband internet connections to end-users. Retail broadband internet connections consist of providing the infrastructure for electronic communications from the end point of network to end-user for the transmission of broadband data on both sides. It was determined that the retail broadband internet connection is vertically related with the wholesale broadband internet connection. 
Broadband internet connection – both wholesale access and retail access – can be provided using various technologies, but having regard to the specialties of each technology, their possible users are different in the wholesale market than in the retail market. It should be noted that from the point of view of demand substitutability, there is the substitutability for the different types of technologies. When considering the definition of the relevant product market it is also important to assess the supply substitutability of broadband internet connection for the different technologies.
During the time of the investigation, it was assessed that the wholesale broadband internet connection can be provided only on the basis of ADSL technology. Therefore, it can be concluded that there exists a separate market for wholesale broadband internet services provided on the basis of ADSL technology. During the time of the investigation there were no alternative essential facilities in the territory of Lithuania (except fixed line network, which is a basis for ADSL technology) which are used to help provide broadband internet connection of a particular quality. Thus, wholesale broadband internet connection can be provided only on the basis of ADSL technology in the Republic of Lithuania. It was determined that only TEO operated in the wholesale ADSL service market during the investigative period.
In Summary, three separate relevant related markets were distinguished:

1) a wholesale ADSL market;

2) a retail market for households and;
3) a retail market for business clients.

The geographic market was defined as a territory of the Republic of Lithuania. 

2. Dominant position of TEO LT, AB
During the time of the investigation it was determined that TEO is the only incumbent telecommunications operator providing the wholesale ADSL service. Thus, its market share was 100%. Point 18.2 of Explanations states that an undertaking has an absolute advantage over other undertakings if it owns an essential facility of production which is necessary for the production of a particular product or for providing a service and potential competitors have no right to use it or its use is limited. Furthermore, it should be impossible for the potential competitors to build up such a facility of production and it should be very expensive. It was assessed that TEO as a historical operator owns the public fixed line network. This network is an essential and indispensable facility and other undertakings can not provide wholesale ADSL service without it. That is, without accessing TEO network, competitors of TEO in retail markets can not provide broadband internet connection to end-users. Creating an alternative telecommunications network based on other technologies for providing broadband internet connection would be extremely expensive. Thus, existing and potential providers of retail broadband internet connection need or will need to conclude an agreement with TEO if they want to use the essential facility – public fixed line network. Therefore, TEO has the absolute advantage over its competitors also in the retail markets.
Therefore, TEO is the undertaking which is the only operator in the ADSL market. Furthermore, this company manages the essential facility (public fixed line network) for providing the wholesale ADSL service. These circumstances confirm that position of TEO in the wholesale ADSL market should be treated as dominant.

3. Alleged abuse of TEO LT, AB

Point 1 of Article 9 of Law on Competition states that for an undertaking in a dominant position it should be prohibited from imposing unfair prices or other purchase or selling conditions directly or indirectly. 
The prices and price difference in TEO wholesale ADSL service markets and the prices of retail ADSL internet access services based on wholesale ADSL service were assessed during the time of the investigation. A question was asked whether another subject operating as effectively as TEO could compete with TEO in ADSL internet retail markets when the price for the wholesale ADSL services were set by TEO. Analysis of broadband internet connection for retail ADSL services was made for this purpose as well as analysis of expenditures incurred by undertakings for providing such retail services. After calculating the expenses of all retail ADSL services provided by TEO (excluding installation expenses and indirect expenses) it was assessed that practically all of the offers of TEO (oriented towards business clients and households) in the retail markets were sold at a lower price than the price it set for buyers of wholesale ADSL services. Analysis of direct variable expenses of providing retail ADSL service showed that the income earned by TEO for providing broadband internet connection to end-users did not cover the direct expenses of providing such services. It follows that the undertakings which had bought the wholesale ADSL service from TEO for creating the retail broadband connection internet access services to end-user, incurred by a long way larger expenses than TEO for creating analogous services. If these undertakings provided retail services at prices like TEO their services would be loss-making and they would not be able to operate in the retail markets successfully.
Data submitted by CRA showed that about 40 % of broadband internet connection in the retail market is provided using ADSL technology. So any competitive factors in the wholesale ADSL market have a direct influence on the competitive situation in the retail markets and that clearly shows that these markets are vertically related. Markedly increased number of TEO customers during the investigative period also confirms that conclusion. The conclusion was made that the conduct of TEO when setting the prices of ADSL had inconsiderable effect on retail markets for broadband internet connection. It was stated that the dominance of TEO in the wholesale ADSL market has effects in the retail markets for broadband internet connection because TEO set unfair prices. 
During the time of the investigation it was assessed that TEO is vertically integrated undertaking and provided ADSL services both in wholesale and in retail markets. Also, after the analysis of broadband internet connection for ADSL services, it was assessed that the retail ADSL services of TEO can not be profitable when they are provided on the basis of the wholesale ADSL prices set in the wholesale market. So, because the income TEO earned from services provided in the retail market did not cover the expenses of providing such services, the conduct of TEO should be treated as an abuse of a dominant position through the use of a price squeeze. Inasmuch, the price squeeze was used for the services of TEO for households and because there was a growth of the number of these customers, it can be concluded that unfair prices were applied as it sought to limit the possibilities of TEO competitors to compete in this market.
Consequently TEO abused a dominant position in the wholesale ADSL market using a price squeeze. This meant that as TEO is a vertically integrated undertaking and after applying such prices for wholesale and (or) retail services that reasonable efficient TEO competitors, operating in the retail markets, could not obtain a normal profit and because of that these competitors were forced out from retail markets. In addition, obstacles to enter the markets were made to potential competitors. 
Such conduct by TEO was treated as an infringement of point 1 of Article 9 of Law on Competition, when the competition is limited because of the imposition of unfair prices and the possibilities of other undertakings to act in the retail markets (especially households) are limited without cause.
TEO didn’t offer any justifications for the alleged abuse and recognized that its conduct was an abuse of a dominant position. 
V. The outcome
The Competition Council recognized that the conduct of TEO was an abuse of a dominant position which occurred by directly or indirectly imposing unfair prices or other purchase or selling conditions.
TEO was obliged to cease its conduct which contradicts the Article 9 of Law on Competition. The offender was also obliged to change the conditions of providing ADSL access service in such a manner that there would be no direct or indirect imposition of unfair prices or other purchase or selling conditions. For the infringement of point 1 of Article 9 of Law on Competition, TEO was fined for 3.011.000 Litas or approximately 872.046 Euros. TEO had the right to appeal to the Administrative Court against the resolution of the Competition Council, but as it was mentioned above, TEO recognized that its conduct was anticompetitive and paid an imposed fine. Thus, the case was closed.






